Brandon Johnson Department of Police - City of Chicago Larry B. Snelling
Mayor 3510 S. Michigan Avenue - Chicago, [llinois 60653 Superintendent

April 5, 2024

Andrea Kersten

Chief Administrator

Civilian Office of Police Accountability
1615 West Chicago Avenue, 4th Floor
Chicago, lllinois 60622

Re:  Superintendent's Non-Concurrence with Finding and with Penalty Recommendation
Complaint Log No. 2021-0001228

Dear Chief Administrator Kersten:

After a careful review of the above referenced complaint log number, the Chicago Police Department
(Department) does not concur with the recommended findings nor with the penalty recommendation
as they pertain to Officer Sean Kelly, Star No. 12155. Pursuant to the Municipal Code of Chicago,
the Department provides the following comments.

The COPA investigation recommended a suspension of a 15-days after concluding that he:
1. Used excessive force on Arrestee by dragging him from the neck;
2. Used excessive force on Arrestee by dragging him by his handcuffs.

It is the position of the Department that COPA did not meet its burden of proof in sustaining these
allegations and the Department recommends a finding of Unfounded for both allegations. The basis
for this position is as follows.

First, COPA never provides an explanation for these findings. In the analysis section of the Final
Summary Report, it is merely stated that Officer Kelly is guilty of an excessive use of force. This does
not substantiate the finding and it does not state how Officer Kelly violated any policy. The Summary
goes further to state that both uses of force were excessive by being unreasonable and
disproportionate. However, there is no explanation as to how they were unreasonable or
disproportionate. And as there is no mention of these uses of force being unnecessary, it is
presumed that COPA agrees they were necessary. But to be a proper analysis, an investigation must
specify what was done wrong.

Regarding Allegation #1, there is no evidence that supports this allegation. COPA never specifically
alleges any type of chokehold so the "dragging from the neck" has to be analyzed to determine if it
occurred, and if so, if it was justified. The Department does not believe the evidence supports the
finding that it occurred. Officer Kelly stated that he tried to place the arrestee in a "swimmer's carry”
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which he described as reaching over the arrestee's right shoulder and placing his hand under the
arrestee's left armpit and never going around the neck. Officer Kelly stated that initially he thought he
was successful but upon realizing he was not, immediately released the arrestee and placed him on
the floor. This realization was when the arrestee dropped his weight and slid down from Officer Kelly
and ending with Officer Kelly's arms unintentionally under the chin of the arrestee. If COPA believes
that this was the equivalent of a chokehold, then the Department also disagrees. The Department
directive identified as Attachment #42 defines a chokehold as the application of direct pressure on the
windpipe or airway. G03-02-1V-D-2. ' This suggest an intentional act to deprive a person of air. Officer
Kelly was very clear in his statement that he never had this intent. And there is no evidence to
suggest otherwise. COPA acknowledges that there is no evidence that would cause COPA to
question the credibility of any of the individuals who provided statements.

Regarding Allegation #2, COPA alleges that the use of force in sliding the arrestee into a holding cell
was excessive. Per the General Order cited above, a use of force must be "judged based on the
totality on the totality of the circumstances known by the member at the time and from the perspective
of a reasonable member on the scene, in the same or similar circumstances." G03-02-1I-D-1. Further,
the member "will make an independent assessment and decision to use force based on the totality of
the circumstances and whether such force is objectively reasonable, necessary and proportionate.” I1d
at D-2. There is nothing which would disallow Officer Kelly from making an independent assessment
of the facts and acting in a reasonable manner to minimize harm to himself and others, including the
arrestee.

Officer Kelly stated in his interview that he was not sure what the arrestee might do and that he was
afraid that the arrestee might try to do something else that could be harmful to himself or others. In
order to prevent harm to anyone, Officer Kelly made the decision to drag the arrestee by his
handcuffs to both move him and to control him. It must be noted that Officer Kelly did not lift the
arrestee by the handcuffs but used the handcuffs as a focus point to slide the arrestee on the floor.

The Department believes that this use of force was objectively reasonable, necessary and
proportional. Because the arrestee had been acting in an exceptionally irrational and sporadically
violent manner from the moment of his arrest until his placement in the holding cell, objectively
reasonableness can be inferred by whether the officer's actions mitigated any further harm to anyone
and were the actions sufficient, but not harmful, to reach a legitimate purpose. The officer's actions
were also reasonably necessary as there was a need to move the arrestee to a holding cell where his
behavior could be contained. Each time the arrestee had the opportunity to move about by walking,
he took the opportunity to pull away from the officer and run in some direction away from the officer.
By controlling the handcuffs, the officer controlled the ability of the arrestee to engage in that type of
behavior. And the officer's actions were proportional because the arrestee was given multiple
opportunities to comply and repeatedly chose not to comply and several times threatened harm. The
officers use of force was more than proportional to the threat the arrestee presented to both the
officers and to the arrestee himself.

In his statement to COPA, COPA indicates that sliding the arrestee by holding his wrists or clothing
may have been a better manner to proceed. However, whether or not this is true does not matter. The
actions actually taken has to be judged as to whether it was excessive notwithstanding any other

! The date of incident is 2 April 2021. The directive identified as Attachment # 42 has an effective date of 15 April 2021.



method that could have been used. The Department looks forward to discussing this matter with you
pursuant to MCC 2-78-130(a)(iii).

Sincerely,

Superiﬁtendent
Chicago Police Department



