Brandon Johnson Department of Police - City of Chicago Fred L. Waller
Mayor 3510 S. Michigan Avenue - Chicago, Illinots 60653 Interim Superintendent

August 22, 2023

Andrea Kersten

Chief Administrator

Civilian Office of Police Accountability
1615 West Chicago Avenue, 4th Floor
Chicago, lllinois 60622

Re: Superintendent's Non-Concurrence with Findings and with Penalty Recommendation
Complaint Log No. 2019-0001961

Dear Chief Administrator Kersten:

After a careful review of the above referenced complaint log number, the Chicago Police Department
(Department) does not concur with the recommended findings nor with the recommended penalty as
they pertain to the three accused Department members. Pursuant to the Municipal Code of Chicago,
the Department provides the following comments.

The COPA investigation recommended a 30-day suspension as the penalty for Detective Jorge
Lopez # 20298 after concluding that he:

1. Entered and Searched an apartment without justification;

2. Detained an adult and a minor without justification;

3. Improperly documented events that occurred inside of the residence.

The COPA investigation also recommended a 25-day suspension as the penalty for Detective
Enrique Pacheco # 20258 after concluding that he:

1. Entered and Searched an apartment without justification;

2. Detained an adult and a minor without justification;

The COPA investigation recommended a 30-day suspension as the penalty for Detective Anita
Whicher # 21774 after concluding that she:

1. Entered and Searched an apartment without justification;

2. Detained an adult and a minor without justification;

3. Handcuffed an adult and a minor without justification;

Allegation of Entering and Searching an apartment without justification for Detective Lopez and
Detective Pacheco and Detective Whicher.

The Department does not concur with COPA's finding as the Department does not believe that the
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burden of proof has been met for misconduct. The Department acknowledges that the members had
a search warrant for Apartment 2S but first entered and search Apartment 2N. But this means that
they were not authorized to enter and search 2N. The COPA summary report specifically says they
did not have the authority to enter apartment 2N. SRI at page 10. However, it does not mean they
were not justified in doing so. The definition of "Justification" is to have an acceptable reason for
doing something. Merriam Webster Dictionary, OnLine Version 2023. The members stated that they
believed they had exigent circumstances to enter Apartment 2N. They supported this by stating that
the observed the floor mat as described by the victim in front of 2N. Detective Pacheco verified that
the victim stated that the mat was in front of the apartment that she was forced to enter. They
decided to enter because they did not know if the subject of the warrant had kidnapped anyone else.
The master key worked for 2N so they did not have to make a forced entry. The Department believes
that due to the nature of the criminal investigation, it was reasonable for the members to believe that
they had exigent circumstances to justify their entry into Apartment 2N. As such, the Department
believes the allegation of entering and searching the apartment without justification should be Not
Sustained and that it is in the best interest of the Department and the three accused members that
training be given on search warrant execution and exigent circumstances.

Allegation of Detaining an Adult and a Minor without Justification for Detective Lopez and Detective
Pacheco and Detective Whicher.

The COPA investigator determined that without the warrant for Apartment 2N, this automatically
means any action within the Apartment is without justification. However, the Department does not
agree with this. Because the Detectives' initial belief that they had exigent circumstances to enter,
and this belief was reasonable, the detaining of the occupants was justified as that would have been
the normal course of action had they been authorized to enter. As such, the Department believes that
this allegation should be Not Sustained and that it is in the best interest of the Department and the
three accused members that training be given on search warrant execution and exigent
circumstances.

Allegation of Handcuffing an Adult and a Minor without Justification for Detective Anita Whicher.

The COPA investigator again determined that without authority to enter the apartment, then that
would automatically mean they did not have authority to handcuff the occupants. First, this is not a
true statement as the Detectives believed they had exigent circumstances to enter and that they had
justification to handcuff the residents if necessary for officer safety or other legitimate reasons.
Furthermore, the investigator makes a sustained finding because "Detective Whicher's admission to
having un-handcuffed one or both of the brothers corroborates the allegation that the brothers were
handcuffed." SRI at page 11. But the Department does not agree that by admitting to taking the
handcuffs off means that the Detective put them on. The investigator does not provide any evidence
to show that Detective Whicher put the handcuffs on the brothers. Further, the COPA investigator
states that "as the lead detective of the kidnapping investigation, Detective Whicher is responsible for
the actions of the officers assisting her in the execution of the search warrant." SRI at page 11. The
COPA investigator provides no basis for determining that Detective Whicher was the lead detective,
nor does the investigator identify the duties and responsibilities of a "lead detective." Nor does the




investigator provide a basis for determining that Detective Whicher is responsible for other officer's
action specifically because Detective Whicher is not a supervisor and is the same rank as the other
officers on the scene. As such, the Department believes that this allegation should be Not Sustained.

Allegation of Improperly documenting events that occurred inside of the residence for Detective Jorge
Lopez and Detective Anita Whicher.

The COPA investigator gave several examples of what the COPA investigator believed should have
been in their reports but does not provide a basis as why the omission of this information rises to the
level of misconduct. As such, the Department believes that this allegation should be Not Sustained.

As the Department believes that all the allegation should be Not Sustained, there should be no
penalty assessed to any of the accused members. The Department looks forward to discussing this
matter with you pursuant to MCC 2-78-130(a)(iii).

Sincerely,

Fred C. Waller
Interim Superintendent
Chicago Police Department



