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l. Introduction

Pursuant to the Municipal Code of Chicago Section 2-78-120(m), the Chief Administrator

of the Civilian Office of Police Accountability (COPA) is empowered and has the

authority to make recommendations to the Superintendent of the Chicago Police

Department (the Department) concerning Department policies. To fulfill the mission, as
OUUOPOI EwPOw2l EUPOOWKS K vwdil w" ./ zUwlUOI UwWwEODE
the Chief Administrator may issue an Advisory Letter to the Superintendent if an

investigation uncovered a problem that hinders the effectiveness of Department

operations and programs or if the investigation has identified a verifiable potential

liability or risk th at warrants attention by the Department.

On December 21, 2017, COPA sent an Advisory Letter that included two
recommendations relEUDOT w UOw UT 1 w #1 x &U prodeddrigg tegardimODE DI U
protective pat downs during investigatory stops as they related to its investigation int o

Log Number 1084795 The Department requested an additional 30 days to fully respond

OOw" ./ zUwUI EOOOI OEEUPOOUOwWPT DPET urOn FebruatyUE QU E
21, 2018, the Department provided COPA with its initial response UOw " . / z Uw
recommendations, in which it again requested an additional 30 days to fully respond .3
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downs during investigatory stops , the DI x E U U Giniti@l UapdJinal response to those
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Department has not yet responded to COPAZ second recommendation and that herein

we haveinvited them to do so.

1. ",/ zUw1ll EOGOOI OEEUDPOOU
In the incident COPA investigated under Log Number 1084795 the involved member
stated he performed a protective pat down due to officer safety concerns.
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3See Appendix Ci OUWE WEOx a wOi wibitairw@k ®BUDODOWZ Ul zUw EYPUOUaw+I |
4See Apperdix Dforacox a wOi wlOT T w#1 x EUY OO0 w0 @uwp OEOwlw EYPUOUaw+I O
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In its Advisory Letter, COPA argued UT EUwUT 1T w#1 xEUUOI OUz UwOEOI UE
2 Y K1 HH)(€C)¥2Nviolates the Fourth Amendment to the United States Constitution to
the extent it permits swornmi OEl UUwUOwx1 Ul OUOwWEwW?/ UOUI EUDPYI w/
UT 1T woOi I PET Uw?Ul EUOOEEOQa wlUUUxT EOUwWUT EQwUT T wx1 U
Ol OETl UwObUwobUT 1 coraBudherhiglied thal ithE Briguage in the Special
Order ignores that the Fourth Amendment to the United States Constitution requires that
an officer reasonably believe UT EUw EOQOwW POEDPYPEUEOwWDPUW?EUOD]I EwE
performing a protective pat down and that the exclusive purpose of pe rforming a

protective pat down during an investigatory stop is to search for weapons.
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reasonably suspects that he or another is in danger of attack, he may search the person
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down for two distinct reasons: (1) if they believe the person is armed and dangerous or
(2) if they believe the individual poses a danger of attack.

Therefore, COPA recommended that the Department modify its written directives,

Uxl EPI PEEOOaw 2 x| HIDED) toUshdurd uhat {t Kcamplies With the
constitutional standard provided in Terry.> Additionally, COPA recommended that the

#1 xEUUO] OUwWwOOEDPI aw2x1 EPEOw. UET Uw2YKI |l I 1 YKp(5K
conduct a protective pat down for contraband, to ensure compliance with the Terry
constitutional standard .

. 37T 1T w#l xEUUOI OUzUwll UxOOUI

In its initial response U O w" . rfecomrbendations regarding Log Number 1084795 the
Department EPUET Ul | EwbPBPUT w" ./ zUWEUUI UUPOOWUT ECwUT |

5Terry v. Ohiq 392 U.S. 1, 27 (1967).
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13-09(1I1)(C)(2) does not comport with the constitutional standard. Further, the

#1 xEUUO]I OUwOOUI EwUT E U w? 13-09wes #etdd Bspartiottiie GandD UU U1 w
"PpUay "+4w2i 0001 O1 OUw TUITl OI OUB~>w" OPIT YI UOQWUT T 1
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recommendations within the next 30 days.

In their final resp onse, the Department set forth that after review, Special Order S0413-

03(1N)(C)(2) comports with the Fourth Amendment, lllinois statutory law, and  Terry v.

Ohio. Thus, the Department would not revise the order as COPA recommended. In its

response, the 0 x EUUO]I OUwWEDPUI EwWEEUTI wOEPwWUT EUOwWwDOwWUT |
stance that Special Order S0413-09(111)(C)(2) is neither misleading nor unconstitutional.

The Department maintained that a protective pat down performed on the basis of

reasonable artidd OEE O] wUUUxPDEDPOOwW?UT EVOwUT 1 wUUENT EQwxUI
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Special Order at issue was implemented only after receiving input as part of the 2015

City/ACLU Settlement Agreement.

V. Recommendation Status
' EUI EwOOw UT 1T w#1 xEUUOI OUzUwUI UxOOUI wUOwHUUwW
#1 xEUUOI OUzUwUI UxOOUIT wU O w U itherairy CEPA dassifiete U D O O U w
status of recommendations into three categories:

T Agreeso w 31 1T w#1 xEUUOI OUw E Tpblityl rdoommenddtian and/ 7z U w
indicated that they have taken steps to implement or plan to implement such
recommendation in full.

 Agrees In Partow 3T 1T w #1 xEUUOI OUw xEUUDPEOmlcyw ET UI |
recommendation and may or may not have indicated that they have taken steps
to implement such recommendation.

6 See Appendix D.
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 Does Not Agreeow 3T 1 w #1 xEUUOI OUw EOI Uw Ofplitwys ET UT T
recommendation and has not taken steps to implement such recommendation.

Recommendation 1:  Modify2 x | EDE Ow. U HI)(O)@R ty &suretthatf poopplie
with the constitutional standard provided Trerry.

Status: Does Not Agree. In its March 23, 2018 response, the Department
UUEUI BEB09@INY®(2) comports with Fourth Amendment
OEPOWEOEGEOI UwOOUWEEUUI wEOOI U
Ul UxT EQwUOOwWUT T wExxUOxUDEUI usdl
shall conduct protective pat downs d uring Terry U U O xTted
Department also reiterated that this language had been
implemented, ? O00a wEl Ul UwUIl ET PYDOT w
*TaUoOwi PUwxOOPEI wxUEEUDPEIT Uu
COPA commends the Department for soliciting expert legal
opinion in crafting its directives, COPA notes that soliciting
such input does not preclude the Department from making
further revisions to improve clarity. The Department has an
ongoing obligation to review, and as appropriate, revise its
policies to align the Department with best practices.

COPA maintains officers must have reasonable cause tdelieve
a person is armed and dangerous to conduct a protective pat
down for weapons, and merely believing that a person is a
threat of attack, alone, is insufficient to justify a protective pat

down under the Fourth Amendment to the United States
Constitution. As the Department expressly recognizes, a
protective pat down is not a general exploratory search for
evidence of criminal activity; rather the only legitimate purpose

of a protective pat down is to search for weapons which the
officer has reason to believe are in the possesion of the
individual . An officer who does not reasonably believe a person
is armed has no legitimate basis to perform the protective pat
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Recommendation 2

Status:

down because there is no reasonable basis to believe a weapor
will be recovered.

Nonetheless, COPA recognizesthat the Department believes
caselaw and lllinois statutory law, 725 ILCS 5/1081.01, support
its position, and the issue has yet to be expressly resolved by the
courts. COPA notes, however, that the Department may revise
its policy at any time to reflect best practices and Department
data reflects that Department members rarely recover weapons
when conducting protective pat downs.

MOEDPI aw2x1 EPEOw. UWHick appeyreo explicitly
require officersto conduct protective pat dowrior contraband to
ensure compliance with th&erry constitutional standard This
section states:

?IV. PROCEDURES
Department members issuing an ANOV citation to
MCC violators using the Mobile ANOV Processing

Unit pilot program will :

A. perform a protective pat down for
weapons/contraband and escort the violator without

the use of restraining devices to the Mobile ANO V
Processing Unit.? (Emphasis added.)

Does Not Agree. The Department did not specifically address
",/ zUwUI EOO@tiddE t6 (5pedid) Order S0422-
04(IV)(A).

In its response, the Department set forth its argument for

disagreeing with " . / z Uw UI E O OWith ®dspedi @ «
different Special Order| S0413-09(lII)(C)(2)| but did not
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Therefore, the response does not include ? EwET UE UP x
actions the Superintendent has takenor is planning to take, if
EQaOwbbUT wUI Ux1 EUwU Geadoh for dedlidityU
to take such action, as set forth in the Municipal Code of Chicago
Section 278-130(b).

Special Order S0422-04(IV)(A) is clearly inconsistent with
Special Order S0413-09 which expressly provides that the
purpose of a protective pat down is to recover weapon s. Special
Order S0413-09 expresslyprovides that a protective pat down
is not a general exploratory search for evidence of criminal
activity. COPA believes the Department must remove the
Ul T 1T Ul OET w U O wontar@d b (SpeEidl @Eder us04
04(IV)(A) to comply with the Fourth Amendment to the United
States Constitution.

If the Department inadvertently | EDOI EwUOwUI U:
Ul EOOOI OEEUDPOOWPDUT wUI UxT ECQwL
issue a supplemental response

Page6 of 22



Appendix A

@ PA

CIVILIAN OFFICE OF POLICE ACCOUNTABILITY

INTEGRITY ® TRANSPARENCY ® INDEPENDENCE ® TIMELINESS

Eddie T. Johnson
Superintendent

Chicago Police Department
3510 S. Michigan Avenue
Chicago, [llinois 60653

December 21, 2017
Re: Advisory Letter Regarding Log Number 1084795

Dear Superintendent Johnson:

Pursuant to the Municipal Code of Chicago Section 2-78-130, the Chief
Administrator of the Civilian Office of Police Accountability (COPA) is empowered and
has a duty to make recommendations to the Superintendent of the Chicago Police
Department (the Department). To fulfill the mission, as outlined in Section 4.4.1 of
COPA’s Rules and Regulations (effective September 15, 2017), the Chief Administrator
may issue an Advisory Letter to the Superintendent if an investigation uncovered a
problem that hinders the effectiveness of Department operations and programs or if the
investigation has identified a verifiable potential liability or risk that warrants attention

by the Department.
Unconstitutional Protective Pat Downs

In Log Number 1084785 an officer performed a protective pat down of an
individual during an investigatory (Terry) stop. The officer stated he performed the

protective pat down for officer safety purposes because the individual placed himself in

a bladed stance and was loud and “combative.” | KNGTcTTEEEEEEEEEN

1615 WEST CHICAGO AVENUE, 4TH FLOOR, CHICAGO, ILLINOIS 60622
312.743.COPA (COMPLAINT LINE) | 312.746.3609 (MAIN LINE) | 312.745.3598 (TTY) | WWW_CHICAGOCOPA.ORG
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Special Order S04-13-09(c)(2) provides in relevant part, “For a Protective Pat

Down, a sworn member must possess specific and articulable facts, combined with
rational inferences from these facts, that the suspect is armed and dangerous or
reasonably suspects that the person presents a danger of attack to the sworn member or
others in the area.” Special Order 504-13-09(c)(2) violates the Fourth Amendment to the
United States Constitution to the extent it permits Sworn Members to perform a
“Protective Pat Down” simply because the officer “reasonably suspects that the person
presents a danger of attack to the sworn member or others in the area.” This
superfluous language ignores that the Fourth Amendment to the United States requires
that an officer reasonably believe that an individual is “armed and dangerous” before
performing a protective pat down and that the exclusive purpose of performing a
protective pat down during an investigatory stop is to search for weapons. See Terry v.
Okhio, 392 U.S. 1, 27 (1967) (“There must be a narrowly drawn authority to permit a
reasonable search for weapons for the protection of the police officer, where he has
reason to believe that he is dealing with an armed and dangerous individual, regardless
of whether he has probable cause to arrest the individual for a crime.”) (emphasis

added).

COPA recognizes that Special Order S504-13-09(c)(2) somewhat tracks the
language of an Illinois statute, 725 ILCS 5/108-1.01, which provides in relevant part that
“When a peace officer has stopped a person for temporary questioning pursuant to
Section 107-14 of this Code and reasonably suspects that he or another is in danger of
attack, he may search the person for weapons.” However, Illinois courts have
consistently interpreted 725 ILCS 5/108-1.01 to adhere to the United States Supreme
Court’s Fourth Amendment jurisprudence which requires that an officer believe the
individual is armed and dangerous before performing a pat down during an
investigatory stop. See, e.g., People v. Walker, 2013 IL App (4th) 120118. Any other
interpretation of 725 ILCS 5/108-1.01 would be unconstitutional and completely
disconnect the justification of the protective pat down from the purpose of the

protective pat down: to search for weapons. Importantly, Special Order 504-13-09(c)(2)

1615 WEST CHICAGO AVENUE, 4TH FLOOR, CHICAGO, ILLINOIS 60622
312.743.COPA (COMPLAINT LINE) | 312.746.3609 (MAIN LINE) | 312.745.3598 (TTY) | WWW.CHICAGOCOPA.ORG
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differs from 725 ILCS 5/108-1.01 by using the disjunctive “or” to separate “armed and
dangerous” from “danger of attack” which incorrectly suggests that officers may
perform a protective pat down for two distinct reasons: (1) if they believe the person is

armed and dangerous or (2) if they believe the individual poses a danger of attack.

COPA understands the importance of ensuring the safety of Department
members, but this cannot justify unconstitutional protective pat downs. “No right is
held more sacred, or is more carefully guarded, by the common law than the right of
every individual to the possession and control of his own person, free from all restraint
or interference of others, unless by clear and unquestionable authority of law.” Terry,
392 US. at 9 (citing Linion Pac. R. Co. v. Botsford, 141 U. 5. 250, 251 (1891)). When an
agent of the government places his or her hands on a citizen without legal justification,

trust is shattered and the involved citizen’s dignity is destroyed.

Furthermore, compliance with the United States Constitution will not impact the
safety of Department members. The United States Constitution permits officers in
appropriate situations to take protective measures during a lawful investigatory stop
including handcuffing a suspect and/or placing a suspect in a police vehicle for officer
safety purposes.! An officer may also arrest an individual when he or she has probable
cause to believe a person “without lawful authority, . . . knowingly engages in conduct
which places another in reasonable apprehension of receiving a battery” and then

search that person incident to arrest.” 720 ILCS 5/12-1.

Recommendations

Therefore, COPA recommends that the Department modify its written directives,
specifically Special Order S04-13-09(c)(2), to ensure that it complies with the
constitutional standard provided in Terry. In addition, Special Order 504-22-04(IV)(A)
appears to permit officers to conduct a protective pat down for contraband. This does
not comply with Terry, either, and we recommend that the Department modify that

directive to ensure compliance with the constitutional standard.

! COP A notes that officers should not resort to handcuffing a suspect in the typical investigatory stop because
“handcuffing is the type of action that may convert an investigatory stop into an arrest because it heightens the
degree of intrusion.” People ©. Johunson, 408 I1l. App. 3d 107, 113 (2d Dist. 2010).

1615 WEST CHICAGO AVENUE, 4TH FLOOR, CHICAGO, ILLINOIS 60622
312.743.COPA (COMPLAINT LINE) | 312.746.3609 (MAIN LINE) | 312.745.3598 (TTY) | WWW.CHICAGOCOPA.ORG
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Thank you for your time and consideration of these issues. We respectfully
request a response to these recommendations within 60 days. COPA will publish this
letter and the Department’s response, if any, on the COPA website after the 60-day

response time has passed.

Respectfully,

Patricia Banks
Interim Chief Administrator

1615 WEST CHICAGO AVENUE, 4TH FLOOR, CHICAGO, ILLINOIS 60622
312.743.COPA (COMPLAINT LINE) | 312.746.3609 (MAIN LINE) | 312.745.3598 (TTY) | WWW.CHICAGOCOPA.ORG
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Appendix B

C®PA

DFFICE OF POLICE AGCCOUNTABILITY

INTEGRITY ® TRANSPARENCY @ INDEPENDENGCE ® TIMELINESS

February 16, 2018

Eddie T. Johnson
Superintendent of Police
Chicago Police Department
3510 S. Michigan Avenue
Chicago, Ilinois 60653

Re: Advisory Letters Regarding Log Numbers: 1086022,1 084795, and
1081642 Request 30-day Extension to Review and Response
Period (MCC 2-78-130)

Dear Superintendent Johnson,

Receipt of your letter dated February 14, 2018, requesting a 30-day extension to review, is
hereby acknowledged. COPA has no objections to your request for an additional 30 days to review
policies of use of force, body worn cameras, recruit training, and protective pat-downs regarding
log numbers 1086022, 1084795, and 1081642,

) .

Patricia Banks
Interim Chief Administrator
Civilian Office of Police Accountability

1615 WEST CHICAGO AVENUE, 5TH FLOOR, CHICAGO, ILLINOIS 60622
312.743.COPA (COMPLAINT LINE) | 312.746.3609 (MAIN LINE) | 312.745.3598 (TTY) | WWW.CHICAGOCOPA.ORG
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