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I.  Introduction 

Pursuant to the Municipal Code of Chicago Section 2-78-120(m), the Chief Administrator 

of the Civilian Office of Police Accountability (COPA) is empowered and has the 

authority to make recommendations to the Superintendent of the Chicago Police 

Department (the Department) concerning Department policies. To fulfill the mission, as 

outlined in Section 4.4.1 of COPA’s Rules and Regulations (effective September 15, 2017), 

the Chief Administrator may issue an Advisory Letter to the Superintendent if an 

investigation uncovered a problem that hinders the effectiveness of Department 

operations and programs or if the investigation has identified a verifiable potential 

liability or risk that warrants attention by the Department.  

 

On December 21, 2017, COPA sent an Advisory Letter that included two 

recommendations relating to the Department’s policies and procedures regarding 

protective pat downs during investigatory stops as they related to its investigation into 

Log Number 1084795.1 The Department requested an additional 30 days to fully respond 

to COPA’s recommendations, which COPA granted on February 14, 2018.2 On February 

21, 2018, the Department provided COPA with its initial response to COPA’s 

recommendations, in which it again requested an additional 30 days to fully respond.3 

COPA received the Department’s final response on March 23, 2018.4 This report 

summarizes COPA’s policy recommendations regarding conducting protective pat 

downs during investigatory stops, the Department’s initial and final response to those 

recommendations, and the status of COPA’s recommendations. We note that the 

Department has not yet responded to COPA’s second recommendation and that herein 

we have invited them to do so. 

 

II. COPA’s Recommendations 

In the incident COPA investigated under Log Number 1084795, the involved member 

stated he performed a protective pat down due to officer safety concerns.  

 

                                                 
1 See Appendix A for a redacted copy of COPA’s Advisory Letter. 
2 See Appendix B for a copy of COPA’s letter granting the Department’s extension request. 
3 See Appendix C for a copy of the Department’s initial response to COPA’s Advisory Letter. 
4 See Appendix D for a copy of the Department’s final response to COPA’s Advisory Letter.  
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In its Advisory Letter, COPA argued that the Department’s language in Special Order 

S04‐13‐09(III)(C)(2) violates the Fourth Amendment to the United States Constitution to 

the extent it permits sworn members to perform a “Protective Pat Down” simply because 

the officer “reasonably suspects that the person presents a danger of attack to the sworn 

member or others in the area.” COPA further argued that the language in the Special 

Order ignores that the Fourth Amendment to the United States Constitution requires that 

an officer reasonably believe that an individual is “armed and dangerous” before 

performing a protective pat down and that the exclusive purpose of performing a 

protective pat down during an investigatory stop is to search for weapons. 

 

COPA recognized that Special Order S04‐13‐09(III)(C)(2) somewhat tracks the language 

of  Illinois statute, 725 ILCS 5/108‐1.01, which provides that “When a peace officer has 

stopped a person for temporary questioning pursuant to Section 107‐14 of this Code and 

reasonably suspects that he or another is in danger of attack, he may search the person 

for weapons.”  

 

However, COPA noted that Special Order S04‐13‐09(III)(C)(2) differs from 725 ILCS 

5/108‐1.01 by using the disjunctive “or” to separate “armed and dangerous” from 

“danger of attack” which incorrectly suggests that officers may perform a protective pat 

down for two distinct reasons: (1) if they believe the person is armed and dangerous or 

(2) if they believe the individual poses a danger of attack. 

 

Therefore, COPA recommended that the Department modify its written directives, 

specifically Special Order S04‐13‐09(III)(C)(2), to ensure that it complies with the 

constitutional standard provided in Terry.5 Additionally, COPA recommended that the 

Department modify Special Order S04‐22‐04(IV)(A), which appears to permit officers to 

conduct a protective pat down for contraband, to ensure compliance with the Terry 

constitutional standard. 

 

III. The Department’s Response 

In its initial response to COPA’s recommendations regarding Log Number 1084795, the 

Department disagreed with COPA’s assertion that the Department’s Special Order S04-

                                                 
5 Terry v. Ohio, 392 U.S. 1, 27 (1967). 
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13-09(III)(C)(2) does not comport with the constitutional standard. Further, the 

Department noted that “the language at issue in S04-13-09 was vetted as part of the 2015 

City/ACLU Settlement Agreement.” However, the Department agreed to review its order 

“in light of the issues raised in COPA’s Advisory Letter.”  

 

The Department stated that it would review the language at issue with the City’s 

Department of Law and would provide COPA a full response to COPA’s 

recommendations within the next 30 days.  

 

In their final response, the Department set forth that after review, Special Order S04-13-

03(III)(C)(2) comports with the Fourth Amendment, Illinois statutory law, and Terry v. 

Ohio. Thus, the Department would not revise the order as COPA recommended. In its 

response, the Department cited case law that, in the Department’s view, supports its 

stance that Special Order S04-13-09(III)(C)(2) is neither misleading nor unconstitutional. 

The Department maintained that a protective pat down performed on the basis of 

reasonable articulable suspicion “that the subject presented a danger of attack or was 

armed and dangerous…is justified and in compliance with both United States 

constitutional law and Illinois state law.”6 Additionally, the Department noted that the 

Special Order at issue was implemented only after receiving input as part of the 2015 

City/ACLU Settlement Agreement.  

 

IV. Recommendation Status 

Based on the Department’s response to its Advisory Letter, COPA assessed the 

Department’s response to the recommendations contained therein. COPA classifies the 

status of recommendations into three categories: 

 

• Agrees: The Department agrees with COPA’s policy recommendation and 

indicated that they have taken steps to implement or plan to implement such 

recommendation in full. 

• Agrees In Part: The Department partially agrees with COPA’s policy 

recommendation and may or may not have indicated that they have taken steps 

to implement such recommendation. 

                                                 
6 See Appendix D.  
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• Does Not Agree: The Department does not agree with COPA’s policy 

recommendation and has not taken steps to implement such recommendation. 

 

 

Recommendation 1: 

 

Modify Special Order S04‐13‐09(III)(C)(2), to ensure that it complies 

with the constitutional standard provided in Terry. 

 

Status: Does Not Agree. In its March 23, 2018 response, the Department 

stated “S04-13-09(III)(C)(2) comports with Fourth Amendment 

law, and…does not cause confusion or misunderstanding with 

respect to the appropriate legal standard by which officer’s [sic] 

shall conduct protective pat downs during Terry stops.” The 

Department also reiterated that this language had been 

implemented, “only after receiving input from Judge Arlander 

Keys…, his police practices expert and the ACLU.” While 

COPA commends the Department for soliciting expert legal 

opinion in crafting its directives, COPA notes that soliciting 

such input does not preclude the Department from making 

further revisions to improve clarity. The Department has an 

ongoing obligation to review, and as appropriate, revise its 

policies to align the Department with best practices.  

 

COPA maintains officers must have reasonable cause to believe 

a person is armed and dangerous to conduct a protective pat 

down for weapons, and merely believing that a person is a 

threat of attack, alone, is insufficient to justify a protective pat 

down under the Fourth Amendment to the United States 

Constitution. As the Department expressly recognizes, a 

protective pat down is not a general exploratory search for 

evidence of criminal activity; rather the only legitimate purpose 

of a protective pat down is to search for weapons which the 

officer has reason to believe are in the possession of the 

individual. An officer who does not reasonably believe a person 

is armed has no legitimate basis to perform the protective pat 
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down because there is no reasonable basis to believe a weapon 

will be recovered.  

 

Nonetheless, COPA recognizes that the Department believes 

case law and Illinois statutory law, 725 ILCS 5/108-1.01, support 

its position, and the issue has yet to be expressly resolved by the 

courts. COPA notes, however, that the Department may revise 

its policy at any time to reflect best practices and Department 

data reflects that Department members rarely recover weapons 

when conducting protective pat downs.  

 

Recommendation 2: Modify Special Order S04‐22‐04(IV)(A), which appears to explicitly 

require officers to conduct protective pat downs for contraband, to 

ensure compliance with the Terry constitutional standard. This 

section states: 

 

“IV. PROCEDURES 

 

Department members issuing an ANOV citation to 

MCC violators using the Mobile ANOV Processing 

Unit pilot program will: 

 

A. perform a protective pat down for 

weapons/contraband and escort the violator without 

the use of restraining devices to the Mobile ANOV 

Processing Unit.” (Emphasis added.) 

 

Status: Does Not Agree. The Department did not specifically address 

COPA’s recommendation relating to Special Order S04-22-

04(IV)(A).  

 

In its response, the Department set forth its argument for 

disagreeing with COPA’s recommendation with respect to a 

different Special Order—S04-13-09(III)(C)(2)—but did not 
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provide similar analysis with respect to S04‐22‐04(IV)(A). 

Therefore, the response does not include, “a description of the 

actions the Superintendent has taken or is planning to take, if 

any, with respect to the issues raised” nor a reason for declining 

to take such action, as set forth in the Municipal Code of Chicago 

Section 2-78-130(b).  

 

Special Order S04-22-04(IV)(A) is clearly inconsistent with 

Special Order S04-13-09 which expressly provides that the 

purpose of a protective pat down is to recover weapons. Special 

Order S04-13-09 expressly provides that a protective pat down 

is not a general exploratory search for evidence of criminal 

activity. COPA believes the Department must remove the 

reference to “contraband” contained in Special Order S04-

04(IV)(A) to comply with the Fourth Amendment to the United 

States Constitution. 

 

If the Department inadvertently failed to respond to COPA’s 

recommendation with respect to Order S04‐22‐04(IV)(A) it may 

issue a supplemental response. 
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Appendix A 
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